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DI STRI CT OF CONNECTI CUT

CHANTAL CRI SPI M and ESTATE
OF JOSHUA DANI EL CRI SPI M1

Plaintiffs, - MEMORANDUM DECI SI ON
: 3:01CV558( GLG)
- agai nst -

ZOE ATHANSON, W LLI AM | HNE
and JON HORVATH

Def endant s.

| nt roducti on

The plaintiffs, Chantal Crispimand The Estate of Joshua Dani el
Crispim of which Chantal is the guardian, have brought this raci al
di scrim nation/ harassnent action agai nst the defendants, Zoe
At hanson, Wl liam | hne and Jon Horvath. The conpl aint consists of
ei ght counts, four of which are asserted by Joshua's estate on his
behal f2 and four by his nother, Chantal. Regarding Joshua the
conplaint alleges that as a result of racial discrimnation, the
def endants violated his Federal Constitutional rights under the

Fourth and Fourteenth Amendnents and his state constitutional rights

We note that, although one of the named plaintiffs in this case
is the "Estate of Joshua Daniel Crispim" Joshua is not deceased.

Though Joshua's estate has brought clains on his behalf, for
sinplification purposes, we will refer to those clains and attendant
al |l egations as those asserted by Joshua and not his estate.

1



under Article I, Section 7. He asserts further several state causes
of action against the defendants. The four clainms that Chantal
asserts are derivative of Joshua's clains. The defendants nove now
for summary judgnment [Doc. 15] pursuant to Fed. R Civ. P. 56.°3
Because we find that no genuine issue of material fact exists as to
any of the plaintiffs' claims, and for the reasons set forth nore
fully below, we grant the defendants' notion for summary judgnment as
to the Federal Constitutional clains and we decline to exercise
jurisdiction over the plaintiffs' remaining state | aw cl ai ns.
1. Summary Judgnment Standard

The standard by which we resolve a notion for sunmary judgnent
is well-settled. Summary judgnment is proper when, viewed in the
| i ght nost favorable to the nonnoving party, the record reveals "no
genui ne issues as to any material fact" and that the noving party is
entitled to summary judgnent as a matter of law. Silver v. City
Univ. of N Y., 947 F.2d 1021, 1022 (2d Cir. 1991) (per curiam; see
Fed. R Civ. P. 56(c). "Summary judgnment is thus warranted when the
nonnovi ng party has no evidentiary support for an essential elenent
on which it bears the burden of proof." Celotex Corp. v. Catrett,

477 U.S. 317, 322-23 (1986). Further, we resolve all ambiguities and

3The motion now before this Court concerns defendants Athanson
and Horvath only. It appears fromthe record that defendant |hne was
never served with process and has not nade an appearance in this
case. (See Defs.' Br. at 3.)



draw all reasonable inferences in favor of the nonnoving party. See
Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 255 (1986). It is the

def endants' burden of show ng that no genuine issue of material facts
exists. See Gallo v. Prudential Residential Servs., Ltd. P ship, 22
F.3d 1219, 1223 (2d Cir. 1994).

I11. Factual Background

Joshua is a white mal e who attended Kennelly El ementary School
| ocated in Hartford, Connecticut, in the second and third grades. At
all times relevant to this action, defendant Athanson was the
school s princi pal and defendant Horvath was one of its teachers.
According to the plaintiffs' allegations, Joshua was harassed and
"attacked" by several Black and Hi spanic students. Such attacks can
be broken down as follows: those that occurred during school hours
and on school property, and those that occurred after school hours
and off school property.

The incidents that occurred during school hours and on school
property are asserted rather vaguely by the plaintiff. For instance,
he clains that on approxi mtely six separate occasi ons, when he was
the last child in a line of students proceedi ng through a doorway,
the students assigned to hold the door open for the line would "shut
it in [his] face" before he could enter or exit the doorway.
(Joshua's Dep. at 44-46.) There were three or four students that

acted in this manner and they would say things |ike, "Oops, sorry,"



when Joshua was finally able to open the door and proceed through it.
(Id. at 46.) Joshua conplained to his teacher about this behavior on
several occasions. He told also the school psychol ogist that certain
students were "closing the door on [him and pushing [hinm around.”
(Id. at 49.) Joshua related further that the teacher to whom he
conpl ai ned would, once in a while, take recess away fromthe
of f endi ng students as puni shment or nmake themwal k in the back of the
line. On other occasions, however, his teacher would do nothing at
all.4 (1d. at 46.)

Joshua described in his deposition the after school incidents
t hat occurred off school property. He stated: "I would be wal ki ng
down the street right near [my] house. Each tine | got [t]here, the
kids would throw ne on the grass and start kicking ne. Every time |
got up, they'd be pushing nme. They'd call nme nanmes.” (1d. at 60-
61.) He testified further that the six to seven children who
perpetrated these physical attacks, which occurred on roughly twelve

separate occasions, would call himracially derogatory "white nanes"

“There are two vague and conclusory references in the
plaintiffs' papers on this notion regardi ng another in-school
incident in which Joshua is alleged to have been hit in the eye with
an unbrella. (See Pls." Br. at 8; Ex. B, § 9.) There is no specific
al l egation regarding this incident in the amended conpl ai nt, and
nothing in the plaintiffs' papers can cure this basic defect in the
pl eadi ng. See Martingano v. Hannon, Vic. A, No. H 81-2, 1983 W
1564, at *6 (D. Conn. Sep. 29, 1983). W, therefore, decline to
consider it.



li ke "cracker." (Id. at 61, 64.)

In response to the assaults that Joshua had to endure, he and
his nother, Chantal, nmet with defendants Athanson and Horvath at
Kennelly El enmentary School. At that nmeeting, Joshua pointed out the
children that were harassing himboth in and out of school. This
prompt ed def endant At hanson to inform Chantal that the children
subj ecting Joshua to assault would be reprimnded. According to
Chantal , defendant Athanson did speak with those students, but the
assaults continued. (Ex. B Y 6.) Chantal clains that she met with
def endant At hanson ten tines following their first neeting and that
at each neeting defendant At hanson woul d prom se her that the
assaults would be dealt with, but that the "out-of-school harassnents
were not her problem™ (1d. q 10-11.) Approximately one to two
weeks follow ng her first neeting with defendant Athanson, Chant al
deci ded to renove Joshua from Kennelly El ementary School .

Thereafter, the plaintiffs noved to Vernon, CT, and Joshua enroll ed
in the public school system of that town. Chantal's clainms concern
the costs of that nove in which she seeks nobving and travel expenses,
as well as costs pertaining to her increased rent.
| V. Discussion

Joshua asserts clains based on the Federal Constitution and on
state law. First, he clainms that the defendants violated his Fourth

Amendnent right to be free fromillegal searches and sei zures, which



is paralleled with a state search and sei zure cl aimbased on Article
|, Section 7 of the Connecticut Constitution. Second, he clains that
t he defendants violated his right to Substantive Due Process and
Equal Protection pursuant to the Fourteenth Amendnent. These cl ains
are brought via Section 1983. Specifically, each of these clains is
based on the plaintiffs' assertion that the defendants had an
obligation to protect Joshua fromracial "attacks," perpetrated by
third parties, that occurred during school hours and on school
property, as well as, off school property and after school hours.
Fol | owi ng our resolution of the Constitutional clainms, we wll
address briefly the plaintiffs' state |aw cl ai ns.

Section 1983: Constitutional Clains

Section 1983 does not create any substantive rights but rather
provides a renmedy for violations of Constitutional rights or rights
under federal law. See Mdirse v. Lower Merion Sch. Dist., 132 F.3d
902, 906-07 (3d Cir. 1997). "To state a claimunder section 1983,
the plaintiff nust allege (1) that the chall enged conduct was
attributable at least in part to a person acting under col or of state
law, and (2) that such conduct deprived the plaintiff of a right, or
i mmunity secured by the Constitution or laws of the United States."
Dwares v. City of New York, 985 F.2d 94, 98 (2d. Cir. 1993); see
U.S.C 8§ 1983; Parratt v. Taylor, 451 U.S. 527, 535 (1981).

The defendants claimthat no state action exists here. Contrary



to that assertion, the plaintiffs have alleged that the defendants,
public school officials performng their discretionary duties,
deprived Joshua of his constitutional rights by failing to protect
himfromracial harassnent and assaults, which caused injury to him
and his nother. (See Conp. 1Y 1, 4-10.) W find that the plaintiffs
have all eged state action adequately and address now the nerits of
t he Constitutional clains.
Fourth Amendment and Article I, Section 7 Clains

It is not at all clear to this Court why the plaintiffs
reference the Fourth Amendnent of the United States Constitution,
whi ch concerns unl awful searches and seizures. Even an in-depth
readi ng of the record reveals that there exists not even the
slightest factual basis for asserting any claimbased on that
Constitutional provision. The defendants' notion, therefore, is
granted as to count one of the plaintiffs' amended conpl ai nt insofar
as it relates to any claimbrought under the Fourth Amendnent.

Fourteenth Amendnent: Due Process

As we stated above, the plaintiffs claimthat the defendants
had an obligation to protect Joshua from all eged raci al harassnent
and "attacks" that occurred on school property and during school
hours, as well as, off school property and after school hours.

This case falls squarely within the well-established principle,

as set forth in DeShaney v. W nnebago Cty. Soc. Servs. Dep't, 489



U.S. 189, 195 (1989), that the Due Process Cl ause does not burden the

state with an affirmative duty to protect its citizens. 1d.; see
also DLR. v. Mddle Bucks Area Vo. Tech. Sch., 972 F.2d 1364, 1369
(3d Cir. 1992), cert. denied, 506 U S. 1079 (1993).

| n DeShaney, the Court declined to inpose a Constitutional duty

upon the state to protect the life, liberty or property of a citizen
from deprivations by private actors absent the existence of a speci al

rel ati onshi p. DeShaney, 489 U.S. at 197-98.

DeShaney invol ved the state's
repeated recei pt of reports of abuse
of a mnor by his father.

Not wi t hst andi ng the notice provided
by the reports to the state agency,

it did not renove the child fromhis
father's custody.[®] The father
subsequently beat the child resulting
in permanent brain damage. The child
and his nother filed a 8§ 1983 action
agai nst state officials claimng that
t hey deprived the m nor of his
liberty in violation of the
Fourteenth Anmendnent "by failing to
protect him against a risk of

viol ence at his father's hands of

whi ch they knew or shoul d have
known. "

D.R, 972 F.2d at 1369.

This rule, however, is excepted when "certain limted

At one point, a court order placed Joshua in the tenporary
custody of the hospital where he was receiving treatnent. A team of
speci alists determ ned, however, that there was insufficient evidence
of child abuse for the state to retain custody over Joshua.”" D. R

972 F.2d at 1369 n. 10.



circunstances" are present such that the "Constitution inposes upon
the state affirmative duties of care and protection with respect to
particul ar individuals." DeShaney, 489 U S. at 198. Such
ci rcunst ances, however, have been confined to cases in which the
state enters into a special relationship with an individual by
engaging in "an affirmative act of restraining the individual's
freedomto act on his own behalf [] through incarceration,
institutionalization, or other simlar restraint of personal
liberty,"” id. at 200-01, or because the governnental entity itself
has created or increased the danger to the individual. See Dwares,
985 F.2d at 98-99 (discussing increase of vulnerability exception);
D.R, 972 F.2d at 1368-70 (discussing special relationship
exception).

Courts, in carving out the special relationships exception,
have confined it to instances in which custodial relationships
bet ween the state and an individual have existed, such as a prison
and an inmate or a nental institution and an involuntarily commtted
patient. D. R, 972 F.2d at 1370-71; see DeShaney, 489 U S. at 198-99
(state may have obligation under Ei ghth Amendnent to protect
incarcerated individuals, citing Estelle v. Ganble, 429 U.S. 97,
103-04 (1976)); Youngberg v. Roneo, 457 U. S. 307, 315-16 (1982)
(state nmental institution has duty under Due Process Clause to

protect involuntarily commtted patient); Hutto v. Finney, 437 U S.



678, 684, 687 (1978) (state has duty to protect vul nerable innmates
where its creation of prison conditions, violating Ei ghth Arendnent,

i ncreased danger of violence). Courts have recognized al so a speci al
rel ati onshi p between a social service agency and foster child. Doe
V. New York City Dep't of Soc. Servs, 649 F.2d 134, 141 (2d Cir.

1981) (city social service agency having notice of prior m streatnent
has duty to protect child fromharminflicted by foster parents),
appeal after remand, 709 F.2d 782, cert. denied, 464 U S. 864 (1983);
see also DR, 972 F.2d at 1370-71. W note, however, that negligent
inaction by a custodial official does not violate the Due Process

Cl ause. Daniels v. WIllianms, 474 U.S. 327, 332-33 (1986) (Due
Process protections of Fourteenth Amendnent are not triggered by |ack
of due care on the part of prison officials); Davidson v. Cannon, 474
U.S. 344, 347-48 (1986) (nerely negligent failure to protect one
prisoner from another is not sufficient to establish violation of Due
Process Cl ause).

Further, courts have recogni zed Section 1983 liability based on
state-created danger where the state, or its agents, commt
affirmative acts using their authority to create an opportunity for
harmto the plaintiff that woul d not otherw se have existed. Dwares,
985 F.2d at 98; Kneipp v. Tedder, 95 F.3d 1199, 1208 (3d Cir. 1996);
LaMay v. Town of Bloonfield, 62 F. Supp. 2d 583, 588 (D. Conn. 1999).

In other words, if the state's actions increase the vulnerability of
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a private individual to harm and that harm occurs, section 1983
liability may be had. The Second Circuit in Dwares gave sonme
gui dance to the district courts regarding this exception

In Dwares, the plaintiff was "denonstrating in support of the
rights of others to engage in flag burning.” Dwares, 985 F.2d at 96.

Whi l e doing so, he was attacked physically by a group of "skinheads."
ld. This attack |lasted roughly ten m nutes and occurred in the
presence of police officers, who nade no attenpt to intervene. 1d.
The plaintiff brought a Section 1983 action claimng that the
officers violated his Constitutional rights. The district court

di sm ssed the conplaint. On appeal, the Second Circuit vacated and
remanded the case to the district court. It stated, "[w]e read .
DeShaney . . . to inply that, though an allegation sinply that police
officers had failed to act upon reports of past violence would not
inplicate the victims rights under the Due Process Clause, an

all egation that the officers in some way had assisted in creating or
i ncreasing the danger to the victimwould indeed inplicate those
rights.” 1d. at 99. The Court proceeded to find that the conpl aint
i n Dwares

was unlike that in DeShaney because it went
wel | beyond all egations that the defendant
officers merely stood by and did nothing, and
that circunstances were nerely suspicious. It
all eged that the officers conspired with the
"ski nheads” to permt the latter to beat up
flag burners with relative inpunity, assuring

11



t he "skinheads" that unless they got totally
out of control they would not be inpeded or
arrested. It requires no stretch to infer that
such prior assurances woul d have increased the
l'i kel i hood that the "skinheads" would assault
denmonstrators. Thus . . . the conpl aint
asserted that the defendant officers indeed had
made the denonstrators nore vul nerable to
assaults. Further, it alleged that the
officers had in effect aided and abetted the
deprivation of Dwares's civil rights by
allowing himto be subjected to the prol onged
assault in their presence without interfering
with the attack. Such a prearranged official
sanction of privately inflicted injury would
surely have violated the victinis rights under
t he Due Process Cl ause.

ld. Having set forth the relevant |egal principles, we determ ne
whet her the record supports the existence of a special relationship
bet ween the state and Joshua and whether the state increased his
vul nerability to attacks.

We find here that no special relationship existed between the
plaintiff and the state at the tinme of the alleged harnms. Though
school attendance is conpulsory in the State of Connecticut, see
Conn. Gen. Stat. 8 10-184, it creates a relationship quite different
fromthat of a prison and inmate or nental institution and
involuntarily admtted patient. |In Connecticut, it is up to the
parents of conpul sory-school -age children to deci de whet her education
will take place in the honme, or in public or private school. See

D.R, 972 F.2d at 1371. Indeed, we agree with the Third Circuit that
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the primary caretakers of conpul sory-school -age children remain their
parents, irrespective of the fact that the children are present in
school at particular times of the day throughout the school year.
While it is clear that children of conpul sory-school -age who attend
school, regardless of the type of school it is, must submt to the
authority of school officials who may engage in disciplinary control
over the students, such restriction of freedom does not prevent the
students from providing for their basic needs. See id. at 1371-72;
see also Sylvia v. Rivera, No. 547719, 2001 W 359215, at *6 (Conn
Super. Ct. Mar. 14, 2001).

We recognize that at |east two district courts within this
circuit have found "sonme duty" of care on behalf of school officials
to protect students from physical and verbal abuse by other students,
see Pagano v. Massapequa Pub. Schs., 714 F. Supp. 641, 643 (E.D.N.Y.
1989), and from "foreseeable risks of injury or loss of life," see
Lichter v. City of Orange, 813 F. Supp. 1054, 1056 (S.D.N. Y. 1993).
We respectfully disagree with those cases based on the restrictive
| anguage of DeShaney and its progeny, nanely, Dwares and D. R, and
note that the Second Circuit has yet to deci de whether the student-
school relationship is of the sort that would obligate the state to
protect its students, thereby extending to the students a Substantive
Due Process right to that protection. That said, it is this Court's

opi nion that the Due Process Cl ause demands no such obligation under
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the circunstances of this case.

Further, the plaintiffs have failed to show that the
defendants' actions created a danger or made Joshua nore vul nerable
to attacks. They rely fully on their allegations that the defendants
failed to act in the first instance. Absent affirmative acts on
behal f of the state to create a danger or make an individual nore
vul nerable to harm Iliability cannot be inposed upon the state. See
LeMay, 62 F. Supp. 2d at 588 (holding under Dwares that nonfeasance
does not give rise to Section 1983 liability).

Having failed to show the existence of a special relationship
bet ween the defendants and Joshua, or that the defendants'
affirmati ve acts created a danger or made him nore vul nerable to a
harm of which he suffered, Joshua's Due Process claim as part of
count one, presents this Court with no genuine issue of materi al
fact. Sunmary judgnent, therefore, is granted in favor of the
def endants in that regard.

Fourteenth Anmendnent: Equal Protection

Based on the sanme allegations that forned Joshua's Due Process
claim nanely, the defendants alleged obligation and failure to
protect himfrom verbal and physical racial harassnent in and out of
t he school environment, Joshua asserts a claimalleging a violation
of his right to Equal Protection

To state a valid equal protection claimof this genre, wherein

14



a plaintiff attenpts to hold school officials |liable for race

di scrim nati on based on their responses to such harassnment, in the
school environnent, of a student by other children or parents, proof
of racially discrimnatory intent is required. See Gant v.

Wal | i ngford Bd. of Educ., 195 F.3d 134, 140 (2d Cir. 1999) (enphasis
added); Silver, 947 F.2d at 1022. To prove such intent, the

pl aintiff nust show "deliberate indifference on the part of the

def endants thenselves." Gant, 195 F.3d at 140. The school

officials' actions or inactions, in |ight of the known circunstances,
can show deliberate indifference. 1I1d. at 141. For instance,
"deliberate indifference can be found when the defendant's response
to known discrimnation is clearly unreasonable in Iight of the known
circunstances. The Suprene Court has pointedly rem nded us, however,
that this is not a nere reasonabl eness standard that transforns every
school disciplinary decision into a jury question.” Id. (Citations
omtted; internal quotation marks omtted).

The incidents that occurred in the school environment concern
only the several incidents where certain students shut the door on
Joshua just as he was entering or exiting a doorway. Qur careful
scrutiny of the record reveals that these incidents seemto have been
not hing nore than adol escent bullying, even in |light of the known
circunstances. There are very few details on the record from which

to determ ne ot herw se. For instance, there is no informati on about
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t he of fendi ng students' nanes, race, or any other identifying
features. The only details present concern what the offending
students would say to Joshua after he was able to open the particul ar
door he wi shed to nove through. They would say sarcastically, "Oops,
sorry," as if to suggest they were unaware of Joshua's presence when
they closed the door. Significantly, there is virtually nothing to
suggest that these incidents were racially notivated. Absent
sufficient factual support, it would be a stretch for this Court to
| abel these acts as racially notivated and fanciful to concl ude that
the plaintiffs have shown that the defendants denonstrated the
requi site intent to discrimnate against Joshua.?®

The basis of our determ nation remains clear even in |ight of
t he defendants' know edge that Joshua was bei ng harassed outsi de of
t he school environment because the defendants' response to the in-
school incidents were not "clearly unreasonable.” |t cannot be said
fairly in the first instance that the in-school occurrences

constituted discrimnation that was known to the defendants. Al so,

®We note that in the plaintiffs' overly redundant, repetitive
forty-three page brief, they allude to what seens to be nunerous
racially motivated attacks and harassnents. The plaintiffs state,
for exanple, that the incidents of "severe"” and "incessant" racial
harassnent "includ[e] but [are] not limted to" those descri bed.
This phrase occurs no fewer than sixteen tinmes throughout the
plaintiffs' brief. Qur review of the record, however, reveals,
i ndeed, that the incidents were quite limted rather than "incessant"”
and, in constitutional terms, somewhat innocuous rather than
"severe."
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t he of fendi ng students were puni shed by having their recesses taken
away once in a while, or were nade to wal k at the back of the |ine.
And, Chantal concedes that defendant Athanson spoke with the
of f endi ng students about their behavior. Though the defendants could
have | evied nore severe puni shnments upon the offendi ng students, such
as detention, suspension, or the like, we do not think that their
responses to the incidents were clearly unreasonable in |ight of the
known circunstances of this case.

| nsof ar as the out of school incidents are concerned, they do
not inplicate the Equal Protection Clause in this situation. See
Gant, 195 F. 3d at 140 (Heavy burden of show ng deliberate
i ndi fference on behalf of school officials to racial discrimnation
within the school environment inplies that the Equal Protection
Cl ause does not extend beyond the school environnent).

Because we conclude that the plaintiffs have failed to show
t hat the defendants intended racial discrimnation against Joshua to
occur, if it occurred at all, they have failed to show a necessary
el ement of their Equal Protection claim thereby rendering our grant
of summary judgnment appropriate as to that claim

State Law Cl ai ns

Havi ng di sm ssed the federal clains in this action, we are |eft
with state claims only. 1In such instances, we nust deci de whether to

assert pendant jurisdiction. In United Mne Wrkers v. G bbs, 383
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U.S. 715, 726 (1966), the Suprenme Court stated that "if the federal
claims are dism ssed before trial, even though not insubstantial in a
jurisdictional sense, the state clains should be dism ssed as well."
This rule is not absolute, however, and the "District Court may
exercise its discretion in deciding whether to dism ss the pendant
state law clains."” Carnegie-Mellon Univ. v. Cohill, 484 U S. 343, 350
n.7 (1988); see also Bonovich v. Knights of Colunbus, 963 F. Supp.
143, 149 (D. Conn. 1997). There are several factors a federal court
must wei gh in resolving whether to exercise pendant jurisdiction. It
is proper to "hear a state claimwhhen doing so would pronote judicial
econony, convenience and fairness to the litigants. The court should
decline to exercise pendent jurisdiction, however, when state |aw

i ssues would predom nate the litigation. 1d. at 726. Although this
Court has the discretion to retain jurisdiction and hear the

plaintiff's state law clainms, it declines to do so in this case. See
Spear v. Town of West Hartford, 771 F. Supp. 521, 530 (D. Conn. 1991)
("absent unusual circunstances, the court would abuse its discretion
were it to retain jurisdiction of the pendant state |l aw clains on the
basis of a federal question claimalready disposed of"), aff’'d, 954
F.2d 63 (2d Cir.), cert. denied, 506 U S. 819 (1992).
V. Concl usi on

Because no genuine issue of material fact exists as to any of

the plaintiffs' Federal Constitutional clains, we GRANT the
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defendants' notion for sunmmary judgnment [Doc. 15] as to those clains
and we decline to exercise jurisdiction over the plaintiffs'

remai ning state law claims. The clerk is directed to enter judgnment
accordingly and to close this case.

SO ORDERED.

Dat ed: August 11, 2003

Wat er bury, CT /sl
Gerard L. Coettel
U. S. D. J.
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